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Plaintiff Maintain Our Desert Environment (MODE) appeals from the denial of its
petition for a writ of mandate seeking to compel defendant Town of Apple Valley
(Town) to set aside actions that it took to approve a development project (Project)
proposed by real party in interest, Pluto Development, Inc. (Pluto). MODE asserts that
the trial court erred when it denied the writ because Town did not comply with
mandatory provisions of the California Environmental Quality Act (CEQA) (Pub.
Resources Code, § 21000 et seq.) prior to approving the Project. We disagree and affirm.

FACTS AND PROCEDURAL HISTORY

After first conducting some preliminary investigations relative to the site, on
October 9, 2001, Pluto submitted applications to Town for permits to construct the
Project, a 1.2 million square-foot distribution center with related outbuildings, on a 300-
acre site on the southeast corner of Dale Evans Parkway and Johnson Road in Town. At
that time, Lilburn Corporation submitted an initial environmental study for the Project
finding that it may have a significant effect on the environment and that an environmental

impact report (EIR) was required.



On October 12, 2001, Town published notices of public hearing, one for
consolidating parcels of land, one to amend the general plan and zoning designations for
the Project site, and another to approve a conditional use permit and a development
permit for the Project, indicating that no EIR was required for these actions. However,
within days Town realized that the public hearing had been prematurely noticed and
prepared a notice of preparation indicating that it would be the lead agency for the
preparation of an EIR for the Project. At the time of the originally scheduled public
hearing, it was announced that the items had been tabled and that they would be
readvertised for a future hearing date.

Lilburn Corporation completed a draft EIR. A notice of completion and
environmental document transmittal form was prepared on March 26, 2002, and was
forwarded to the state clearinghouse for distribution. A notice of public hearing was
published on March 29, 2002, indicating that the Town planning commission would
consider the Project on May 15, 2002, at 7:00 p.m. in the Town council chambers. The
notice indicated that the Project may have a significant impact on the environment, and
that an EIR had been prepared and could be reviewed at the Town planning commission.
Another notice published on March 29, 2002, which appears to have been mailed to
impacted property owners, further identified the environmental effects as being in the
area of aesthetics, air quality, land use and noise, and indicated that comments regarding
the development must be received by May 15, 2002. A public notice of availability of

the draft EIR was prepared on April 29, 2002. A revised public notice of availability was



prepared the following day extending the comment period to May 31, 2002. That notice
advised of the planning commission hearing on May 15, 2002, and a Town council
public hearing on June 11, 2002. An additional notice of public hearing for the June 11,
2002, hearing was prepared and published on May 3, 2002.

On May 15, 2002, the planning commission heard public comments and deferred
action until May 31, 2002. At that time, after additional opportunity for public comment,
the planning commission voted to recommend that the Project be approved.

The final EIR was prepared in June 2002. On June 5, 2002, findings were
prepared that included the adoption of a statement of overriding concerns with respect to
seven environmental impacts that could not be reduced to less than significant levels,
even with mitigation.

On June 11, 2002, the Town council heard public comment and then voted to
continue the public hearing to June 25, 2002. At that time the Town council heard only
positive comments from the public and voted to certify the EIR, to adopt the statement of
overriding concerns and to approve the Project. A notice of determination was prepared
for filing with the County of San Bernardino on June 25, 2002, indicating that Town had
approved the Project, had made findings, had required mitigation and had adopted a
statement of overriding concerns. An ordinance amending the zoning for the Project was
adopted by the Town council on July 9, 2002.

On July 23, 2002, MODE filed a verified petition for writ of mandate. It sought to

set aside Town’s (1) certification of the EIR; (2) adoption of a statement of overriding



considerations; (3) approval of the development permit; (4) approval of a general plan
amendment and zone change; (5) approval of a tentative parcel map; and (6) approval of
temporary and permanent conditional use permits, all based on Town’s failure to first
comply with CEQA. The petition identified nine causes of action including that (1) the
Project description was inadequate because it did not disclose potential impacts of the
Project; (2) potential significant environmental impacts were not adequately considered
or mitigated in the EIR; (3) mitigation measures were improperly deferred; (4) feasible
mitigation was not adopted; (5) mitigation adopted was uncertain to mitigate
environmental impacts; (6) requirements for evaluating the adequacy of the water supply
were not complied with; (7) environmentally superior Project alternatives were rejected
without substantial evidence; (8) the EIR failed to consider cumulative and growth
inducing impact of the Project; and (9) the findings regarding significance of
environmental impacts, feasibility of mitigation and alternatives, general plan
consistency, and in support of the statement of overriding considerations were not
supported by substantial evidence.

Next, MODE sought a temporary restraining order to halt the Project pending the
outcome of the writ petition. That motion was denied. MODE thereafter sought to
disqualify the trial court judge under Code of Civil Procedure section 170.6. That motion
was also denied. Then MODE filed a request for a preliminary injunction seeking to halt
work on the Project. The trial court heard argument on the preliminary injunction on

December 9, 2002, but did not rule until March 5, 2003, enjoining construction, grading



and landscaping until further order of the court. The order was signed on March 12,
2003.

In the meantime, the parties argued the merits of the petition for writ of mandate.
However, to allow additional briefing, the trial court continued the hearing. It was at the
continued hearing that the preliminary injunction was granted pending the trial court’s
decision on the writ petition. That decision, denying the writ and vacating the injunction,
was issued on May 7, 2003. Judgment was entered on June 6, 2003. This appeal
followed.

DISCUSSION
A. Exhaustion of Administrative Remedies

1. MODE’s Members Objected to the Project

Town argues that MODE has no standing to seek a writ because it has failed to
demonstrate that it exhausted its administrative remedies by presenting its objections to
the Project during the comment period as required by Public Resources Code section

21177.1 In response, MODE first claims that Town has failed to file a cross-appeal and

1 ¢(a) No action or proceeding may be brought pursuant to Section 21167 unless

the alleged grounds for noncompliance with this division were presented to the public
agency orally or in writing by any person during the public comment period provided by
this division or prior to the close of the public hearing on the project before the issuance
of the notice of determination.

“(b) No person shall maintain an action or proceeding unless that person objected
to the approval of the project orally or in writing during the public comment period
provided by this division or prior to the close of the public hearing on the project before

the issuance of the notice of determination.
[footnote continued on next page]



therefore cannot challenge the trial court’s ruling that MODE had standing to file its
petition. However, in order to obtain a reversal of the trial court’s judgment, MODE
must demonstrate that the trial court committed prejudicial error. (Cal. Const., art. VI, §
13; Code Civ. Proc., § 475.) A respondent may, without appealing, seek review of any
trial court decision to show that the appellant was not prejudiced for the reasons claimed.
(Code Civ. Proc., § 906.) Thus, Town may raise the issue of MODE’s standing in order
to demonstrate that MODE was not prejudiced by any error that the trial court may have
made in denying its writ on the grounds MODE claims.

Still, Town’s argument is not persuasive. Public Resources Code section 21177
recognizes that its exhaustion requirement is satisfied if a member of an organization
formed after project approval objected to approval of the project during the public
comment period. (Pub. Resources Code, § 21177, subd. (c).) It also specifically does not
apply if the public agency failed to give the notice required by law. (Pub. Resources
Code, § 21177, subd. (¢).) MODE invoked both of these exceptions.

In its verified petition, MODE identified itself as “an after-formed unincorporated

association of local . . . residents . . .” some of whom submitted comments opposing

[footnote continued from previous page]

“(c) This section does not preclude any organization formed after the approval of a
project from maintaining an action pursuant to Section 21167 if a member of that
organization has complied with subdivision (b).

“(d) This section does not apply to the Attorney General.

“(e) This section does not apply to any alleged grounds for noncompliance with
this division for which there was no public hearing or other opportunity for members of

the public to raise those objections orally or in writing prior to the approval of the project,
[footnote continued on next page]



approval of the Project. Tony Thomas, Robin Brussel, Eydie Brussel, Felice Asti and
Debra Hutton were identified as members of MODE. The first three presented objections
to the Project, while the others did not. Still, only one member need have objected, and
that has been demonstrated. Therefore, MODE is not precluded from seeking to set aside
Town’s approval of the project for failure to comply with CEQA. As this ground is
sufficient, we need not discuss MODE’s argument that Town failed to give the notice
required by law in conjunction with this argument.

2. Grounds Upon Which MODE May Challenge Certification of the EIR

Town also points out that Public Resources Code section 21177, subdivision (a)
allows its approval of the Project to be challenged only on those alleged grounds for
noncompliance with CEQA that were presented to it orally or in writing during the public
comment period. This statute permits any person who objected to raise any ground
asserted as an objection by any other objecting party. (/bid.; Federation of Hillside &
Canyon Associations v. City of Los Angeles (2000) 83 Cal.App.4th 1252, 1262.) In their
writ petition, MODE alleged nine deficiencies in Town’s compliance with CEQA. Prior
to determining whether MODE exhausted its administrative remedies as to these
deficiencies, we must again consider one of the exceptions to the requirement that an

issue have been raised during the public comment period prior to being raised in a

[footnote continued from previous page]
or if the public agency failed to give the notice required by law.” (Pub. Resources Code,
§ 21177.)



subsequent court challenge. MODE asserts that it may raise any issue because Town
failed to give the notice required by law. (Pub. Resources Code, § 21177, subd. (e).)

Public Resources Code section 21092, subdivision (a) provides that any lead
agency preparing an EIR must notify the public of that fact “within a reasonable period of
time prior to certification of the [EIR] . ...” The notice is required to include (1) the
period during which comments will be received on the draft EIR; (2) the date, time and
place of any public meetings or hearings on the project; (3) a brief description of the
project and its location; (4) any anticipated significant environmental effects of the
project; and (5) the address where the draft EIR and its supporting documents may be
reviewed. (Pub. Resources Code, § 21092, subd. (b)(1).) The notice is required to be
given to those who have requested it and must be either (1) published in a newspaper of
general circulation in the area affected by the project; or (2) posted “on- and off-site in
the area where the project is to be located”; or (3) directly mailed to contiguous property
owners and occupants. (Pub. Resources Code, § 21092, subd. (b)(3)(A)-(C).)

In its opening brief, MODE’s arguments mirror those that it raised below: that
Town’s notices were deficient in that the project description was inadequate because it
did not identify Wal-Mart Stores, Inc. (Wal-Mart) as the end user of the Project and in
that it did not list the significant environmental impacts of the Project. In its reply brief
on appeal, MODE for the first time claims that the notice was deficient in several other
respects.

a. Town’s Notice Listed Significant Environmental Impacts



First, MODE’s failure to raise points below and failure to raise them on appeal
prior to the reply brief result in a waiver of those claims. (//iff v. Dustrud (2003) 107
Cal.App.4th 1201, 1206; Nemarnik v. Los Angeles Kings Hockey Club (2002) 103
Cal.App.4th 631, 638, fn. 3.) We need not discuss them. Next, the record demonstrates
that the notices Town provided met the requirements of CEQA. On March 29, 2002,
Town prepared a notice of public hearing indicating (1) that the public review period
would be from March 29, 2002, through May, 15, 2002 (48 days); (2) that a public
meeting would be held on Wednesday, May, 15, 2002, at 7:00 p.m. at the Town council
chambers located at 14955 Dale Evans Parkway in Apple Valley, CA 92307; (3) that the
project was “an approximately 1,100,000 square foot warehouse with expansion
capabilities of an additional 167,000 square feet; support space to house administrative
offices; internal office/support area; and aerosol product storage. The proposed facility
includes a truck maintenance yard, washing and fueling facility; and tractor-trailer
parking and associated dock areas,” as well as above and underground fuel, oil and water
storage tanks, at the southeast corner of Dale Evans Parkway and Johnson Road; (4) that
the project may have a significant environmental impact in the areas of aesthetics, air
quality, land use and noise; and (5) that the draft EIR could be reviewed at any of three
listed addresses. Thus, the notice contains all of the information required by CEQA.
Further, despite MODE’s assertions to the contrary, the record indicates that this notice
was both published on March 29, 2002, and mailed to a long list of public agencies and

property owners on April 1, 2002. This single notice therefore appears to have complied
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with all of the requirements of Public Resources Code section 21092.2 The fact that it
was titled a notice of public hearing and review rather than a notice of availability (it
appears that Town used the former to notify the general public of the EIR and the latter to
notify government agencies) is meaningless. CEQA does not require use of a certain title
and the law does not place form above substance. (Civ. Code, § 3528.)

Town also prepared and published a notice of the June 11, 2002, Town council
meeting. While that notice did not list the specific areas of significant environmental
impact, it did indicate that such impacts may exist. It also failed to state the review
period, but contained information on the Project, the public hearing and the location
where the draft EIR could be reviewed. In essence, this notice was merely a supplement
to the March 29, 2002, notice, informing of an additional hearing date as required by
Public Resources Code section 21092, subdivision (b)(1). The two notices, in
conjunction, appear to have provided all of the information that CEQA requires.

b. CEQA Does Not Require Listing a Project End User in the Project
Description Required by Public Resources Code Section 21092

Next, MODE and the Attorney General, in his amicus brief, claim that the notice

was inadequate because it did not specifically identify Wal-Mart as the end user of the

2 MODE rather disingenuously argues that the absence of the second page of the
notice in the exhibit after the affidavit of mailing at page 1104 of the administrative
record demonstrates that the second page of the notice was not mailed. We disagree.
The second page of the notice exists at page 453 of the administrative record in the same
exhibit as returned envelopes postmarked April 1, 2002. Those envelopes bear addresses
listed in the affidavit of mailing. This strongly indicates that the second page of the

[footnote continued on next page]
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Project. There are actually two issues involved in this point. The first one deals with
what is adequate for the “brief description of the proposed project and its location”
required by Public Resources Code section 21092, subdivision (b)(1). The second issue
involves the adequacy of the project description in the EIR as required by California
Code of Regulations, title 14, section 15124.3 We will discuss the first issue here and
reserve analysis of the second issue for later in this opinion.

There is no case law interpreting the “brief description of the proposed project”
language of Public Resources Code section 21092. Therefore, we must determine the
Legislature’s intent by applying rules of statutory construction. (Code Civ. Proc., §
1859.) That intent is exhibited by the ordinary and plain meaning of the words used.
However, if the words are ambiguous, we may consider the ostensible aims to be
achieved by the legislation and the legislative history. (Equilon Enterprises v. Consumer
Cause, Inc. (2002) 29 Cal.4th 53, 59; Allen v. Sully-Miller Contracting Co. (2002) 28
Cal.4th 222, 227.)

The key word here is “brief.” This is not an ambiguous term. Webster’s Third

New International Dictionary (1993) at page 277 defines “brief” as being short, concise

[footnote continued from previous page]
notice attached to the affidavit of mailing was merely inadvertently not photocopied
when the administrative record was prepared.

3 Our Supreme Court has not determined that the CEQA guidelines found at
California Code of Regulations, title 14, section 15000 et seq. are binding. However, it
has pronounced that they are entitled to “great weight . . . except when a provision is
clearly unauthorized or erroneous under CEQA.” (Laurel Heights Improvement Assn. v.
Regents of University of California (1988) 47 Cal.3d 376, 391, fn. 2 (Laurel Heights).)
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or succinct. “Concise” is defined as being “marked by brevity in expression or by
compact statement without elaboration or superfluous detail” and “succinct” is similarly
defined as “marked by brief and compact expression or by extreme compression and lack
of unnecessary words and details.” (/d. at pp. 471, 2282.) “Brief” is also defined as
implying a summary. (/d. at p.277.) Thus, in choosing to use that word, the Legislature
suggested that the project description contained in the public notice need not be as
extensive as the description in the EIR itself, but need only be a brief, compact summary
without elaboration or detail. We cannot presume that it intended that the project
description do more than necessary to fulfill the purpose of the statute. Ultimately, that
aim is to alert the public of a project’s purpose and location so that interested persons
may further review and comment upon its potential environmental impacts, if they so
desire. It is not necessary then, to effectuate the purpose of the statute that the phrase
“brief description of the proposed project” be defined to require disclosure of the end
user of the project. We may not read into a statute more than what the Legislature has
plainly stated therein. (Code Civ. Proc., § 1858.)

The Attorney General has cited McQueen v. Board of Directors (1988) 202
Cal.App.3d 1136, 1150, for the proposition that an incomplete and misleading project
description can result in a lack of notice so as to eliminate the need to exhaust
administrative remedies. In that case, the public entity sought to acquire land that was
owned by the federal government. Although the public entity was aware that the

property was likely contaminated with polychlorinated biphenyls (PCB’s) and other toxic
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substances, it determined that due to the nature of the transaction, it was categorically
exempt from performing any environmental review. (/d. at pp. 1140-1142.) The Court
of Appeal held that the public agency had impermissibly divided the “project” into
segments (one, the acquisition of the property and two, the investigation and
decontamination of the property) in order to avoid CEQA review. (/d. atp. 1146.) This
division of the “real” project into segments was held to have resulted in the inadequate
and misleading project description that the plaintiff relied on when interposing initial
objections to the acquisition. (/d. at pp. 1141, 1150.) No misleading division of the
Project has occurred here. The omission of a plan for inspection and decontamination of
toxic wastes, an issue of clear environmental concern, cannot be likened to the omission
of an end user’s name, which of itself can have no possible environmental impact.

Thus, we hold that MODE has failed to establish that Town did not provide the
notice required by law. It therefore has not shown that it is excused from exhausting its
administrative remedies. As a result, it may only forward those grounds for
noncompliance with CEQA that were presented during the public comment period. (Pub.
Resources Code, § 21177, subd. (a).)

c. Issues That MODE Has Standing to Address

In determining what “alleged grounds for noncompliance with [CEQA]” (Pub.
Resources Code, § 21177, subd. (a)) were adequately raised, there is a balance to be
struck between generalized environmental comments that do not put a lead agency on

notice of a complaint, and the lack of sophistication of some members of the general
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public in expressing their objections to a project. (Compare, e.g., Citizens Assn. for
Sensible Development of Bishop Area v. County of Inyo (1985) 172 Cal.App.3d 151, 163,
and Save Our Residential Environment v. City of West Hollywood (1992) 9 Cal.App.4th
1745, 1750, with Coalition For Student Action v. City of Fullerton (1984) 153
Cal.App.3d 1194, 1197-1198 (Coalition for Student Action).) The balance is not reached
when citizens merely object to a project, as opposed to the lead agency’s procedure in
attempting compliance with CEQA. It is reached if the lead agency is fairly apprised of
what facts or environmental conclusions are challenged and those are the issues to which
the complaint is addressed. (/bid.) Ultimately, a CEQA challenge does not address
whether a project should have been approved, but only addresses whether the lead agency
has complied with CEQA’s terms. (Pub. Resources Code, § 21167.) Thus, consistent
with the policy behind requiring the exhaustion of administrative remedies, a lead agency
is fairly apprised of an issue only when it can respond to an objection in the context of its
compliance with the requirements of CEQA.

Our review of the record demonstrates the following comments were made. At the
planning commission hearing on May 15, 2002, Eydie Brussel objected to the size of the
Project, the noise that would result from it, the diesel fumes, the effect of its lighting on
the night sky, and wondered where the water resources would come from. Chester Naron
indicated concern that prevailing winds would blow dust and fumes toward his property,
and objected to the traffic. Anthony Thomas commented that he would be able to see the

facility from his property and was concerned that the widening of Dale Evans Parkway
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might make it difficult for him to cross the street to get to his mailbox. He was also
concerned about truck noise and odors. Robin Brussel objected to the Project because
growth should come slowly to Town.

Chester and Wanda Naron further objected to the Project in writing on the grounds
that it is too close to developed low density residential properties, and would create
unacceptable dust, diesel fumes, noise, traffic and light pollution. Eydie and Robin
Brussel also wrote a letter to the planning commission, but merely sought to know where
to direct their questions about the Project. Georgia Sikora complained that she was
concerned about the Project’s effect on the value of her land, as it may limit possible
uses. She stated it “sounds like it would be a very large, ugly eyesore.” She was also
concerned with the environmental effect of large amounts of fuel being stored on the
property. Jimmie L. Wilson commented that making Johnson Road the designated truck
route instead of Dale Evans Parkway would reduce concern over traffic-related issues
including safety, noise and vibration.

On June 11, 2002, the Town council heard opposition from Lisa Klebowski and
Pat O’Bannon concerning an alternative site at an abandoned warehouse in Hesperia, the
wisdom of the Project’s land use, and its effect on the desert tortoise, and the effect of
trucks on local traffic and safety, respectively.

With respect to agency concerns, the California Department of Fish and Game
commented that the draft EIR was inadequate with respect to certain listed species,

including the Mojave ground squirrel, and with respect to certain water resources.
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Southern California Association of Governments (SCAG) commented that the final EIR
should reference specific SCAG policies regarding air quality, water quality and regional
transportation, and show how the project is consistent with those policies. The California
Department of Transportation commented that the EIR lacked peak-hour information
regarding traffic impacts on freeway ramps, was missing appendix K and needed to be
clarified as to what the level of service symbols meant. The San Bernardino County
Land Use Services Department commented that the EIR should more thoroughly address
the aerosol storage component of the Project.

In contrast to the comments made by agencies, the objections raised by individual
members of the public did not claim that Town had failed to comply with CEQA. In
general, they merely complained about the effect that certain elements of the project
would have upon them and/or their property and that it should not, therefore, be
approved. Still, even though the public hearing notices warned that issues not brought to
Town’s attention could not later be raised, we must consider the fairness of holding
parties unfamiliar with technical rules of evidence and the penalty of waiver to
knowledge of those concepts. (Citizens Assn. for Sensible Development of Bishop Area
v. County of Inyo, supra, 172 Cal.App.3d at p. 163.) At best then, the citizens informed
Town that it should consider and minimize the Project’s environmental effects on water
supply, traffic, air quality, night lighting, aesthetics, noise, and fuel storage, and should
consider the abandoned Hesperia warehouse as an alternative site. In its writ petition

MODE claims that the EIR failed to adequately address and mitigate potential significant
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impacts to water supply, water quality, traffic, air quality, fire safety, land use, biological
resources, scenic resources, hazardous materials and cumulative impacts. The only issue
MODE raised in its writ petition that related to a complaint asserted by an agency was
that the EIR was inadequate as to the Mojave ground squirrel. Since there were no
objections to the draft EIR presented with respect to water quality, fire safety, and
cumulative impacts these issues were waived and cannot be raised. (Pub. Resources
Code, § 21177, subd. (a).)

MODE’s writ petition also claimed that mitigation measures were improperly
deferred, that feasible mitigation measures to reduce significant environmental impacts
were not adopted, that the mitigation measures that were adopted were not certain of
mitigating the impacts, that Town failed to comply with CEQA and Water Code
requirements for evaluating the adequacy of the water supply,# that environmentally
superior alternatives were rejected, that cumulative impacts were not considered, and that
Town’s findings relative to general plan consistency, feasibility of alternatives and in
support of the statement of overriding considerations were not supported by substantial
evidence. These issues were not raised before the administrative body and therefore
cannot be raised here. (Coalition For Student Action, supra, 153 Cal.App.3d at pp. 1197-

1198.)

4 While Eydie Brussel did wonder where the water resources for the project would
come from, her comment was not sufficient to put Town on notice of this very specific
alleged statutory defect.
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Taking a more specific tack, MODE also claims on appeal that the project
description in the draft EIR was inconsistent because the number of parking spaces and
loading docks varied. This argument was not raised during the public comment period
and therefore cannot be raised in this action. (Pub. Resources Code, § 21177, subd. (a).)
MODE also claims that the EIR did not comply with CEQA or the Water Code because it
failed to disclose whether the Project had been included in the most recently adopted
urban water management plan. We have already observed that this specific issue was not
raised during the public comment period and therefore cannot be raised in this action.
(Ibid.; Coalition For Student Action, supra, 153 Cal.App.3d at pp. 1197-1198.) MODE
also argues that the alternative of a reduced scope plan was improperly rejected. Again,
this issue was not raised during the public comment period and therefore cannot be raised
in this action. (Pub. Resources Code, § 21177, subd. (a).) MODE does here raise issues
with respect to traffic, land use (specifically compatibility of the project with surrounding
uses), noise, the Mojave ground squirrel and air quality that were raised at the
administrative level and that are, therefore, appropriate for review.

B. Adequacy of the EIR

The parties do not dispute that we are to apply a substantial evidence test to
determine whether the lead agency’s decision complied with CEQA. “[A] court’s inquiry
in an action to set aside an agency’s decision under CEQA ‘shall extend only to whether
there was a prejudicial abuse of discretion. Abuse of discretion is established if the

agency has not proceeded in a manner required by law or if the determination or decision
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is not supported by substantial evidence.” As a result of this standard, ‘The court does
not pass upon the correctness of the EIR’s environmental conclusions, but only upon its
sufficiency as an informative document.’ [Citation.]” (Laurel Heights, supra, 47 Cal.3d
at p. 392, fn. omitted.) The substantial evidence standard requires us to resolve
reasonable doubts in favor of the administrative finding and decision. Further, the CEQA
guidelines (Cal. Code Regs., tit. 14, § 15000 et seq.) “define ‘substantial evidence’ as
‘enough relevant information and reasonable inferences from this information that a fair
argument can be made to support a conclusion, even though other conclusions might also
be reached.” [Citation.]” (Laurel Heights, supra, 47 Cal.3d at p. 393.) “A court’s task is
not to weigh conflicting evidence and determine who has the better argument when the
dispute is whether adverse effects have been mitigated or could be better mitigated.”
(Ibid.) Rather, we must simply ensure that the EIR demonstrates that an agency has
considered and analyzed the environmental implications of its actions and that it provides
the public with knowledge of the basis upon which its representatives either approve or
reject actions that significantly affect the environment. (/d. at pp. 392-393.) Because we
must presume the correctness of an agency’s decision to certify an EIR, the project
opponents bear the burden of demonstrating that the EIR is legally inadequate. (Save
Our Peninsula Committee v. Monterey County Bd. of Supervisors (2001) 87 Cal.App.4th

99, 117 (Save Our Peninsula).)

1. Traffic
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MODE argues that the traffic study used to support the draft EIR is inadequate
since it uses trip generation rates from a “similar facility” and not Institute of
Transportation Engineers (ITE) figures. It further urges that the draft EIR is faulty in that
it (1) never discloses the number of truck trips per day to be generated by the project; (2)
fails to find a loss of service at 10 intersections a significant impact; (3) fails to require
the installation of a traffic signal at the intersection of Dale Evans Parkway and Johnson
Road; and (4) fails to require the construction of left-turn pockets on State Route 18.

With respect to the “similar facility,” the traffic study identifies this Project as
having an identical “conceptual site plan, machinery layout, floor space layout,
employment volumes, etc.” as another Pluto owned facility. The engineers who prepared
the traffic study stated that employment and truck trips were recorded at the similar Pluto
site in September 2001. MODE assumes that Pluto merely provided the numbers for the
study. The Attorney General goes further and misrepresents the record as affirmatively
stating that “the applicant” provided the traffic data. The Attorney General’s statement is
completely unsupported by the cited page of the administrative record. Further, MODE’s
assumption is less supported by any evidence than an assumption that the engineers
preparing the study observed the facility themselves. There is no indication that they
consulted with any representative of Pluto in completing their analysis. The traffic
engineers also opined that the use of actual trip generation figures from a similar facility
would likely be more accurate than using figures from the ITE, which merely represent a

range of possible values based on an often limited number of field surveys. This
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information is sufficient to comply with CEQA. It demonstrates that Town was aware
that there was more than one way to establish an estimate for generation of trips, and that
Town relied on the opinion of the traffic engineers, choosing to rely on one option over
the other. CEQA requires no more than this.

MODE argues that use of numbers from an unidentified similar facility makes it
impossible for the public, or anyone else, to confirm the figures relied upon. However,
they do not indicate why the use of average figures from “field surveys of similar
facilities” conducted by the ITE are any easier to confirm. At any rate, so long as Town
had information upon which to base a decision to chose one set of figures over the other,
which it did, the purpose of CEQA has been met. It does not matter that anyone else
thinks that Town’s choice was unwise, especially when there was no objection to Town’s
choice during the public comment period. (Laurel Heights, supra, 47 Cal.3d at pp. 393,
409.)

The record also demonstrates that Town did consider the number of truck trips to
be generated on a daily basis. Table 4 in the traffic study indicates an average rate of 35
trucks per hour. The text indicates that trucks will move in and out of the facility 24
hours per day. Therefore, it can reasonably be concluded that the expected daily truck
volume would be in the area of 840 trucks per day. Appendix A to the traffic study
shows daily truck trips of 834, or 1,668 if one trip is counted for entering and one for

leaving the facility.
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MODE argues that the draft EIR fails to find a loss of service at 10 intersections a
significant impact, when it should have under its own standards. Tables 4.3-7 through
4.3-10 demonstrate that the project will cause a lower level of service at six intersections
at the date of opening and at five intersections in the year 2020. However, the EIR
concludes that based upon accepted standards, unless the level of service is rated at a D
or F, the intersections will operate at an acceptable level and no mitigation is required.

At project opening, only one intersection will therefore require mitigation. In 2020, three
intersections that would not have needed mitigation but for the project, will need
mitigation. The draft EIR goes on to identify mitigation measures to increase the level of
service at five intersections. It concludes that with mitigation the levels of service at all
intersections, except for a future intersection not yet in existence, would be rated higher
than D in the year 2020. Thus, while the levels of service will decrease, they will still be
within acceptable limits. MODE’s argument on this point fails.

On a related topic, MODE complains that the draft EIR fails to require the
installation of a traffic signal at the intersection of Dale Evans Parkway and Johnson
Road, despite the fact that the traffic engineering study required it as mitigation. On the
contrary, the traffic engineering study explains that other mitigation, such as adding
through lanes and turn pockets will mitigate the effects on that intersection in the near
term. It does conclude that in the year 2020, the intersection is projected to require
signalization to operate at an acceptable level. However, at the present time it does not

meet signal warrants. Therefore, no signal project can be implemented. Town is to
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monitor the intersection for signal warrants. This is the exact information contained in
the draft EIR. MODE also claims that this mitigation does not require Town to install a
signal when warrants are met and is therefore inadequate. We disagree. By committing
itself to monitoring the intersection for warrants for a traffic signal that will mitigate a
significant environmental impact of the project, it is reasonably concluded that Town will
install the signal when the warrants are met.

MODE’s last complaint with respect to traffic is that the draft EIR fails to require
the construction of left-turn pockets on State Route 18 as required by the traffic study.
The traffic engineering study and draft EIR relate that State Route 18 is merely a
proposed project that does not yet have defined parameters. Therefore, everything
proposed in those documents with respect to significant environmental effects and
mitigation is based upon assumptions as to how that project will eventually be
configured. In cases such as this, where it is neither feasible nor practical to determine
the precise means of mitigating impacts at the time of project approval, the agency need
only commit itself to eventually working out such measures as can be feasibly devised.
(Sacramento Old City Assn. v. City Council (1991) 229 Cal.App.3d 1011, 1028.) The
mitigation measure proposed for this possible future intersection meets that standard.
“‘[W1here future development is unspecified and uncertain, no purpose can be served by
requiring an EIR to engage in sheer speculation as to future environmental

consequences.’ [Citation.]” (Laurel Heights, supra, 47 Cal.3d at p. 395.)
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2. Land Use

MODE complains that the Project is incompatible with the low density residential
nature of the area, and that the proposed mitigation is uncertain and deferred. As we
have already observed, the issues of uncertain and deferred mitigation were not raised
during the public comment period and therefore cannot be raised here. As for the draft
EIR’s consideration of the incompatibility of the Project with current land use, it
recognizes that the creation of a large urban industrial complex in a largely undeveloped
desert landscape will have significant cumulative environmental effects, even after
mitigation to minimize the impact. The draft EIR does contain a list of Town policies
and goals respecting land use, the standards of significance for the Project, an analysis of
how the Project does and does not have significant effects on Town policies and goals,
and requires mitigation measures to minimize each of the significant effects. These
mitigation measures include the development of a buffer area as will be determined by
the planning commission, a general plan review to redesignate property from residential
to industrial to comport with Town’s goal of creating an industrial zone near the airport
(the Project area), Project compliance with screening, landscaping, and aesthetic design
goals established by Town codes and plans, and minimization of night lighting effects.
While individual impacts are rendered below significant with these mitigation measures,
Town recognized that the cumulative impacts would remain significant and therefore
adopted a statement of overriding concerns as to these impacts. Town concluded that the

benefits of the Project -- (1) the Project will act as a catalyst to planned industrial

25



development and public infrastructure improvement in the vicinity; (2) the Project will
create 650 temporary and 850 permanent jobs; (3) the Project will have an annual payroll
of $24 million and annual community wage effect of $120 million; and (4) the creation of
local jobs will reduce vehicle miles traveled by local residents and will benefit Town’s
existing jobs to housing ratio consistent with local and regional planning goals --
outweigh the unavoidable environmental impacts. The draft EIR contains enough
relevant information and reasonable inferences from that information that a fair argument
can be made to support Town’s decision, and thus complies with CEQA. While MODE
may disagree with this decision, that is not a ground upon which we may reverse Town’s
action. (Laurel Heights, supra, 47 Cal.3d at pp. 393, 409.)

3. Noise

MODE complains that the EIR recognizes that noise levels will potentially have a
significant impact and the mitigation does not reduce the impact below the level of
significance. The traffic study supporting the draft EIR included a 27-page noise study.
That study found that in order to be significant traffic noise levels must exceed 65 CNEL
(community noise equivalent level) and construction noise levels must exceed 75 dBA
(A-weighted decibels) during the day and 60 dBA at night. It also concluded during
construction the homes nearest the Project might experience noise that exceeds these
levels, and that during operations seven homes would experience future noise levels in

excess of 65 CNEL, while two homes would have levels in excess of 60 CNEL.
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With respect to construction noise, the draft EIR found that at the homes nearest
the Project, the worst case scenario would result in a maximum noise level of less than 67
dBA. That level exceeds the Town’s ordinance for construction noise between the hours
of 7:00 p.m. and 7:00 a.m. daily, and all day Sundays and holidays. In mitigation, Town
required that construction activities take place only from 7:00 a.m. to 7:00 p.m. Monday
through Saturday and excluding holidays. With that mitigation Town properly concluded
that the maximum construction noise level of 67 dBA would not exceed its ordinance,
which allows 75 dBA during that time, and therefore would not be a significant
environmental impact.

With respect to operational noise, it was found that no mitigation to control
roadway noise at these homes was reasonable or feasible and that the significant impact
was unavoidable. Again, Town concluded that the benefits of the project, listed in the
discussion of land use, ante, outweighed the significant environmental effects of
exceeding Town’s noise ordinance at these residences. And again, we conclude that the
draft EIR contains enough relevant information and reasonable inferences from that
information that a fair argument can be made to support Town’s decision, and thus
complies with CEQA. While MODE may disagree with this decision, that is not a
ground upon which we may reverse Town’s action. (Laurel Heights, supra, 47 Cal.3d at
pp- 393, 409.)

4. The Mojave Ground Squirrel
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MODE argues that the draft EIR does not require any mitigation for Project effects
on the Mojave ground squirrel. MODE simply fails to understand the requirements of
the California Department of Fish and Game (CDFQG) with respect to the Mojave Ground
Squirrel. As stated by the CDFG in its April 29, 2002, response to the draft EIR, Pluto
had two options. It could either survey the site and trap to determine if the Mojave
ground squirrel was actually present at the site, or it could assume that the squirrel was
present, at which time it would be required to obtain a permit from the CDFG prior to
commencement of construction. The final EIR requires that Pluto comply with CDFG
guidelines and pursue one of these two options. It further requires that if Pluto chooses
to survey and trap and squirrels are present, it must then comply with all project
conditions determined by CDFG through its permit process. If the species is not present,
no action is required as the impact would not be significant. Thus, the EIR does indeed
provide mitigation measures for the Project’s impact on the Mojave ground squirrel.

5. Air Quality

MODE complains that emissions related to construction activities are severely
understated in the EIR because it relies on a smaller than actual number of acres to be
developed (62 instead of 190) and applies only six hours per day of construction
operations. There were no complaints regarding the draft EIR’s analysis of construction-
related emissions during the public comment period. Therefore, that issue cannot be
raised now. (Pub. Resources Code, § 21177, subd. (a).) Further, MODE’s assertion

ignores substantial evidence in the record that demonstrates that the computer modeling
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assumed that all construction would take place simultaneously, as opposed to in phases as
planned, and therefore overstated the probable daily emissions from construction. In
addition, Town acknowledged that short-term construction emissions would result in
significant impacts that could not be mitigated and adopted a statement of overriding

(133

concerns. Finally, “‘[this] court does nof have the duty of passing on the validity of the
conclusions expressed in the EIR, but only on the sufficiency of the report as an
informative document.’ [Citation.]” (Laurel Heights, supra, 47 Cal.3d at p. 409, original
italics.)

At best, the public complained about the diesel fumes and dust that would result
from the continuous operation of the facility. MODE now argues that the EIR did not
use the same trip generation numbers as the traffic impact analysis despite its claim to
have done so, but drastically reduced those numbers, as well as the number of employee
trips, to artificially decrease the level of emissions during operation. It also allegedly
improperly concludes that NOx emissions are not significant because they are mobile.

Once again, MODE has not demonstrated that its interpretation of the facts
contained in the EIR is the only possible correct interpretation. The traffic analysis
concluded that there would be 552 employee vehicles traveling to and from the facility at
peak operation. It also concluded that there would be 834 trucks traveling to and from
the facility each day. The emissions computer model concluded that there would be

1,460.6 trips per day, 74.6 more than used in the traffic study. Of that number 55

percent, or 803.275, were heavy trucks, and another five percent, or 73.03 were also
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heavy-duty trucks. Thirty-five percent of the vehicles, or 511.21 were light-duty trucks
and autos. The emissions study included an additional 50 vehicles per day for visitors
and deliveries that were not considered in the traffic study. While not identical, the
emissions and traffic study numbers are not so different from one another so as to support
a conclusion that Town acted unreasonably in relying on the information.

MODE claims that the traffic analysis found that there would be 2,772 vehicle
trips per day at the project. This figure is essentially double the total number of vehicles
because it counts both the trip into the Project and the trip out of the Project. Doubling
the number of vehicles to calculate trips is reasonable in the context of the traffic study
that 1s concerned with each separate use of a roadway or intersection at a particular time
of day. Such distinctions are not necessary when considering emissions. The emissions
study had no reason to separately count inbound and outbound trips and there is no
evidence in the record that the computer model does not consider a trip as being a round
trip. The record thus contains enough relevant information and reasonable inferences
therefrom such that a fair argument can be made to support Town’s conclusion with
respect to the level of emissions to be expected from operation of the Project.

With respect to the allegedly incorrect dismissal of NOx emissions due to the
mobility of the emitters, the EIR does no such thing. Rather, it concludes that the mobile
emitters related to the Project do emit a level of NOx that exceeds CEQA thresholds. It
also recognizes that because the emitters are mobile, the effect will not be localized but

will be spread along various routes covering 30 miles in the Mojave Desert Air Basin.
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Thus, the NOx emissions will contribute to cumulative air quality impacts over a broader
area than the Project itself. Town recognized this significant impact to air quality and
adopted a statement of overriding concerns, finding that it was outweighed by the
benefits of the Project. MODE has not demonstrated that Town violated CEQA.
C. The Adequacy of the Project Description

While there is an issue with respect to MODE’s ability to raise this point, since it
never complained to Town that the Project end user had not been disclosed, the Attorney
General of California need not comply with the exhaustion of administrative remedies
requirement. (Pub. Resources Code, § 21177, subd. (d).) Therefore, we now consider
whether, in order to be adequate under CEQA, a project description must contain the
identity of the end user of the proposed project.

(133

An EIR is an informational document that is meant “‘to provide public agencies
and the public in general with detailed information about the effect which a proposed
project is likely to have on the environment; to list ways in which the significant effects
of such a project might be minimized; and to indicate alternatives to such a project.’
[Citation.]” (Laurel Heights, supra, 47 Cal.3d at p. 391.) An adequate project
description is important in that it ensures that CEQA’s goals of providing information
about a project’s environmental impacts to government agencies and the public to allow

consideration of mitigation measures and alternatives, will not be rendered useless.

(County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185, 192-193, 197-198,
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203.) In this way, a project description that is “accurate, stable and finite . . . is the sine
qua non of an informative and legally sufficient EIR.” (/d. at p. 193.)

The Attorney General urges that the project description in this EIR is inaccurate
because it identifies Pluto and not Wal-Mart as the Project proponent. The argument fails
to note the difference between a project proponent/developer and a project user/tenant. It
1s common knowledge that projects are often developed without any knowledge of who
the user/tenant will be. If CEQA was to be interpreted as the Attorney General suggests,
no such projects could ever proceed until all potential user/tenants were identified and
subsequently investigated by the lead agency. In addition to being completely
impractical, this interpretation finds no support in the sphere of law and regulation
encompassed by CEQA.

Once a project has been approved and an EIR has been certified, no further EIR
can be prepared unless substantial changes are made to the project or the circumstances
under which it 1s undertaken, or new information that could not have been known at the
time of certification becomes available. (Pub. Resources Code, § 21166.) Friends of
Davis v. City of Davis (2000) 83 Cal.App.4th 1004, 1017-1021 (Friends of Davis)
establishes that the fact that an end user is unknown at the time the EIR for a project is
certified does not meet the criteria established by Public Resources Code section 21166.
It follows that the identification of an end user is not so significant under CEQA that it

must be done in order to comply with the law.
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In addition, land use entitlements such as conditional use permits and development
approvals run with the land and do not belong to the permittee. (Malibu Mountains
Recreation, Inc. v. County of Los Angeles (1998) 67 Cal.App.4th 359, 367-368; Sounhein
v. City of San Dimas (1996) 47 Cal.App.4th 1181, 1187-1188.) And, California Code of
Regulations, title 14, section 15301 provides a categorical exemption from CEQA review
for “operation, . . . maintenance, . . . leasing, . . . or minor alteration of existing public or
private structures, [or] facilities, . . . involving negligible or no expansion of use beyond
that existing at the time of the lead agency’s determination.” Thus, had Pluto developed
the Project and then held it out for sale to any interested buyer, no additional CEQA
review would have been necessary for the new owner so long as the use was consistent
with that that had already been approved. CEQA does not require “tenant-specific
review of previously approved uses.” (Friends of Davis, supra, 83 Cal.App.4th at p.
1014.) These facts strongly militate against interpreting CEQA to include a requirement
that the end user of a project be identified. So long as the project is approved, CEQA has
no concern about who uses it. If CEQA compliance required the identification of the
project end user, a new EIR would need to be considered every time property was sold or
a different tenant moved into a building, regardless of the use to which the property was
to be put. In addition to the problems listed above, such a requirement also violates the
standard of efficiency required by CEQA. (Pub. Resources Code, §§ 21003, subd. (f) &

21166; Cal. Code Regs., tit. 14, § 15003, subd. (g).)

33



Perhaps most importantly, CEQA guidelines provide that “[t]he description of the
project [in the EIR] shall contain the following information but should not supply
extensive detail beyond that needed for evaluation and review of the environmental
impact. [] (a) The precise location and boundaries of the proposed project shall be
shown on a detailed map, preferably topographic. The location of the project shall also
appear on a regional map. [{] (b) A statement of the objectives sought by the proposed
project. A clearly written statement of objectives will help the lead agency develop a
reasonable range of alternatives to evaluate in the EIR and will aid the decision makers in
preparing findings or a statement of overriding considerations, if necessary. The
statement of objectives should include the underlying purpose of the project. []] (c) A
general description of the project’s technical, economic, and environmental
characteristics, considering the principal engineering proposals if any and supporting
public service facilities. [] (d) A statement briefly describing the intended uses of the
EIR. [] (1) This statement shall include, to the extent that the information is known to
the lead agency, [f] (A) A list of the agencies that are expected to use the EIR in their
decision-making, and [§] (B) A list of permits and other approvals required to
implement the project. [] (C) A list of related environmental review and consultation
requirements required by federal, state, or local laws, regulations, or policies. To the
fullest extent possible, the lead agency should integrate CEQA review with these related
environmental review and consultation requirements. [] (2) If a public agency must

make more than one decision on a project, all its decisions subject to CEQA should be
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listed, preferably in the order in which they will occur. On request, the Office of
Planning and Research will provide assistance in identifying state permits for a project.”
(Cal. Code Regs., tit. 14, § 15124.) The guidelines thus do not require that the end user
of the project be named in the project description.

Neither MODE nor the Attorney General has pointed us to any CEQA statute or
guideline that requires that the end user of the proposed project be identified in order to
achieve compliance. Considering our standard of review, the fact that naming the end
user of the project is not specifically required by law makes it difficult for us to conclude
that Town abused its discretion in certifying the EIR without that information. (County
of Inyo v. City of Los Angeles, supra, 71 Cal.App.3d at p. 189.) Further, Public
Resources Code section 21083.1 specifically states that “courts . . . shall not interpret
[CEQA] or the state guidelines . . . in a manner which imposes procedural or substantive
requirements beyond those explicitly stated in [CEQA] or in the state guidelines.” (Italics
added.)

Still, though they implicate no specific rule, MODE and the Attorney General
point to the general rule that CEQA requires full disclosure of information so that all
concerned are fully informed. (Save Our Peninsula, supra, 87 Cal.App.4th at p. 118,
128; San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27
Cal.App.4th 713, 721-722.) The omission of a bit of information like the name of the
end user, they argue, results in less than “full disclosure” and therefore violates the spirit

of CEQA, which, in turn, supports a conclusion that the lead agency has not proceeded in
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a manner required by law. For example, MODE cites Laurel Heights, supra, 47 Cal.3d at
page 404 for the proposition that CEQA’s fundamental goal is “that the public be fully
informed . . ..”

MODE cuts its citation short. The full sentence states that the public must be
“fully informed as to the environmental consequences of action by their public officials.”
(Laurel Heights, supra, 47 Cal.3d at p. 404, italics added.) That language is key. CEQA
is concerned solely with the potential environmental impacts of a project. Therefore, in
order to demonstrate that CEQA requires disclosure of the identification of the end user
of a project, it is incumbent upon MODE and the Attorney General to demonstrate that
the identity implicates potential physical environmental impacts. Information that has no
bearing upon the physical environment has no business in an EIR. (Cal. Code Regs., tit.
14, §§ 15124, 15382.) Further, in order to establish that the EIR was inadequate because
it did not disclose Wal-Mart as the end user of the Project, MODE and the Attorney
General must rely on something more than speculation. (Fort Mojave Indian Tribe v.
Department of Health Services (1995) 38 Cal.App.4th 1574, 1600 (Fort Mojave)
[speculation does not establish deficiency in EIR].)

MODE first argues that failure to disclose Wal-Mart as the end user of the Project
prevented “challenge by those individuals and organizations familiar with and opposed to
Wal-Mart and its business, operations and anti-environmental practices.” However,
social, economic and business competition concerns are not relevant to CEQA analysis

unless it is demonstrated that those concerns will have a significant effect on the physical
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environment. (Cal. Code Regs., tit. 14, §§ 15064, subd. (f)(6), 15131 & 15382; Friends
of Davis, supra, 83 Cal.App.4th at p. 1019; Waste Management of Alameda County, Inc.
v. County of Alameda (2000) 79 Cal.App.4th 1223, 1229, 1235.) The fact that a
proposed tenant may give rise to public controversy and debate, absent some valid and
factually supported environmental concern, does not implicate CEQA. (Friends of
Davis, supra, 83 Cal.App.4th at p. 1020.)

MODE also speculates that the public “and others knowledgeable and concerned
about environmental issues” may have come forward had they known that Wal-Mart was
the end user of the Project. This amorphous, generic speculation is insufficient to carry
the burden of proof that the EIR is legally inadequate. (Friends of Davis, supra, 83
Cal.App.4th at p. 1021 [environmental review is not supported by mere uncorroborated
opinion or rumor]; Fort Mojave, supra, 38 Cal.App.4th at p. 1600.) The Attorney
General makes the similar assertion that had the public known that the end user would be
Wal-Mart they might have demanded “more information, more mitigation, or might even
[have] opposed the project.” This speculation does not demonstrate how such demands
or opposition would forward the aims and purposes of CEQA by resulting in a better
informed decision about environmental impacts. In essence the argument merely
forwards the position that CEQA cares whether the public would be more likely to agree
with Town’s approval of an otherwise identical project if it were to be operated by a
competitor as opposed to Wal-Mart. The crux of the issue is that the project itself, and

therefore its environmental impact, is identical regardless of who will operate it. The
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only possible reasons for the public to object to accepting Wal-Mart but not a competitor
under these circumstances have nothing whatsoever to do with the aims and purposes of
CEQA.

In deciding whether to approve a project, a public agency may not act in an
arbitrary and capricious manner. (San Franciscans Upholding the Downtown Plan v.
City and County of San Francisco (2002) 102 Cal.App.4th 656, 673; Friends of Davis,
supra, 83 Cal.App.4th at p. 1013 [“Where certain uses are permitted, a city cannot
arbitrarily exclude others who would employ a similar use.”].) A public agency may not
engage in conduct based upon personal, group or political animus without implicating
constitutional concerns. (Galland v. City of Clovis (2001) 24 Cal.4th 1003, 1034-1036;
Friends of Davis, supra, 83 Cal.App.4th at p. 1013 [“a city does not have carte blanche to
exclude a retail merchant that it, or some of its residents, do not like”]; see also Roman
Cath. etc. Corp. v. City of Piedmont (1955) 45 Cal.2d 325, 330-334 [zoning scheme that
discriminates between otherwise identical public and private schools is arbitrary and
unconstitutional].) Nor may the purposes of CEQA be subverted so that it acts as an
instrument of oppression or delays social or economic development or advancement.
(Cal. Code Regs., tit. 14, § 15003, subd. (j).)

MODE has identified only one specific Wal-Mart policy that it claims would have
resulted in physical environmental impact for this Project. It asserts that Wal-Mart has a
practice of scheduling deliveries by appointment only. This practice, MODE argues,

results in drivers arriving early waiting on the side of the road or anywhere else they can
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park, resulting in major traffic and air quality impacts. This supposed policy, about
which MODE provides no more information than unsupported speculation, finds no
support in the EIR, which states that truck trips are scheduled based upon the needs of the
receiving facilities and may arrive and depart at any time of day or night. More
importantly, the EIR considered the fact that “[v]ehicles reporting to the project site need
to be able to enter the site so that congestion does not occur on the public street” and
concluded that the Project allowed for an acceptable level of service. Further, the Project
allows for onsite parking for up to 286 tractors and up to 2,334 trailers, not associated
with loading dock doors. MODE has not provided any evidence that the failure to
identify Wal-Mart resulted in Town’s failure to consider a significant environmental
impact, and thus has failed to demonstrate that the EIR is inadequate.

Both MODE and the Attorney General claim that the failure to identify Wal-Mart
as the end user of the Project compromised the trip generation data that the EIR relies
upon because of use of figures from a “similar facility.” They argue that the numbers
could not be double-checked because the facility itself was never identified and neither
was the actual Project proponent. Initially, we observe that Pluto was identified in the
EIR as the Project proponent and the “similar facility” as a “Pluto owned facility” (the
record identifies Pluto as a real estate division of Wal-Mart.) Interested parties could
have investigated that entity and its “similar facility.” MODE admits that Wal-Mart’s
competitors know that Pluto is its development division. It is not, therefore, unrealistic to

believe that with some investigation interested members of the public, who were well
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aware that the end user was not Pluto, could have achieved the same level of knowledge.
As for the remaining inadequacies of this “similar facility” argument, we have already
discussed them in our analysis of the traffic issues, ante.

Both MODE and the Attorney General claim that omission of the end user from
the Project description resulted in a lack of knowledge about the environmental impacts
of the Project based upon the known past environmental abuses of that end user. Though
not acknowledged in any of the briefing, our Supreme Court has recognized that the
environmental record of a project proponent can be a significant factor in determining
whether its promises should be believed such that mitigation measures are likely to be
adequate. (Laurel Heights, supra, 47 Cal.3d at p. 420.) In that case, the record contained
evidence that the project proponent had a blemished record with respect to its prior
handling of radioactive materials, a potential concern with the proposed project. (/bid.)
The Supreme Court instructed that in balancing a project proponent’s prior shortcomings
against its promises for future action, “a court should consider relevant factors including:
the length, number, and severity of prior environmental errors and the harm caused;
whether the errors were intentional, negligent, or unavoidable; whether the proponent’s
environmental record has improved or declined; whether he has attempted in good faith
to correct prior problems; and whether the proposed activity will be regulated and
monitored by a public entity.” (/bid.) In the instant case, we cannot begin to evaluate
these issues because neither MODE nor the Attorney General, even after learning that

Wal-Mart intended to operate the Project, has provided any evidence to demonstrate that
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Wal-Mart has a blemished environmental record on any of the issues considered in the
EIR for this Project. Again, all that has been presented to this court are unsupported
theories, conjecture and innuendo about what might have been. That is insufficient to
support a finding that the EIR was inadequate. (Friends of Davis, supra, 83 Cal.App.4th
at p. 1021; Fort Mojave, supra, 38 Cal.App.4th at p. 1600.)

Finally, both MODE and the Attorney General claim that the project end user is
always environmentally relevant because its financial wherewithal bears upon the
feasibility of mitigation measures and project alternatives. (Pub. Resources Code, §
21061.1.) This argument also fails on more than one level. With specific reference to
this case, again, neither MODE nor the Attorney General has shown that expending more
money would have made feasible any mitigation measure that the EIR found not feasible.
On a broader level, what MODE and the Attorney General essentially claim is that
CEQA should be interpreted to allow discrimination between project applicants for an
identical project based upon financial status. This means that project proponents of little
means do not have to worry about the environment because they cannot afford to, but
wealthier applicants do because they can. That this suggested interpretation of CEQA 1is
absurd need hardly be stated. Economic unfeasibility is not measured by increased cost
or lost profit, but upon whether the effect of the proposed mitigation is such that the
project is rendered impractical. (Citizens of Goleta Valley v. Board of Supervisors (1988)
197 Cal.App.3d 1167, 1181.) The fact that a project costs too much to be profitable or

cannot operate at a profit so as to render it impractical does not hinge on the wealth of its
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proponent. No proponent, whether wealthy or not, is likely to proceed with a project that
will not be economically successful. But, if the project can be economically successful
with mitigation, then CEQA requires that mitigation, regardless of the proponent’s
financial status. (/bid.) Once more we must conclude that it has not been demonstrated
that the EIR was inadequate because it omitted the fact that Wal-Mart was to be the end
user of the Project.

Because we have so concluded, we need not discuss Town’s theory that Wal-
Mart’s identity as the end user of the Project constituted a trade secret.

DISPOSITION
The judgment denying the writ of mandate is affirmed. Respondents to recover

their costs on appeal.

RAMIREZ
P.J.
We concur:
WARD
J.
KING
J.
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Filed 7/2/04
CERTIFIED FOR PARTIAL PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FOURTH APPELLATE DISTRICT

DIVISION TWO

MAINTAIN OUR DESERT
ENVIRONMENT,

E033904
Plaintiff and Appellant,
(Super.Ct.No. SVC092556)
V.
ORDER MODIFYING OPINION
TOWN OF APPLE VALLEY, AND CERTIFYING OPINION
FOR PARTIAL PUBLICATION
Defendant and Respondent;
[NO CHANGE IN JUDGMENT]
PLUTO DEVELOPMENT, INC.,

Real Party in Interest and
Respondent.

THE COURT:
It is ordered that the opinion filed herein on June 10, 2004, be modified as follows:
On page 32, at the end of the first full paragraph, which begins with “The
Attorney General” and ends with “encompassed by CEQA.” delete the period after
“CEQA” and replace it with a comma, and add the following words: “as we now
explain.” The last line of that paragraph should now read: “encompassed by

CEQA, as we now explain.”

There is no change in the judgment.
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The opinion in the above entitled matter filed on June 10, 2004, was not certified
for partial publication in the Official Reports. For good cause it now appears that the
opinion should be partially published in the Official Reports with the exception of parts
A.2.c. and B., and it is so ordered. (Cal. Rules of Court, rules 976(b) and 976.1.)

RAMIREZ
P.J.
We concur:
WARD
J.
KING
J.
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